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Some improvements in the o=
Portuguese medical law

Professor Dr. Guithcrme de Oliveira, University of Coimbra

There have been some improvements in the nascent system of Portuguese medical law
during the past few years.

1. On the first of December of 2001 the Convention on Human Rights and Biomedi-
cine and the Additional Protocol on the Prohibition of Cloning Human Beings cntered
into force in Portugal.

Some of the provisions of the convention didn’t bring anything new to Porlugu-
ese law as the content of those provisions was the content of some Portuguese rules
which were already part of the Portuguesc legal system. As a matter of fact, rules
about informed consent of both competent and incompetent adults, and of children,
could be found in several Portuguese laws, the most interesting being Articles 156
and 157 of the Portuguese Penal Code, which punishes any treatment performed wit-
hout previous consent of the patient concerned and clarifies what is the content of the
so-called “duty of information”. The technical interest of these provisions lies in the
fact that they are separate from other provisions on medical intervention carried out
in disrespect of technical professional standards. The same could be said about rules
on respect for private life and control over information which concerns one’s private
fife (Acticle 10), which has been developed by Portuguese Fundamental Jaw and some
other laws many years ago. Rules about protection of persons involved in research
{Article 16 and 17) add nothing to Portuguesc laws on clinical trials, which have been
in force since 1994. Finally, rules about organ transplants match almost perfectly' the
Portuguese law, which dales back to 1993.

However, some important provisions have become part of the Portuguese internal
legal system due to the ratification of the Treaty.

Article 14 on sex-selection is the first rule in Portugal dealing with choosing ncw-
born characteristics, madc available by pre-implantation genelic diagnosis. Nevert-
heless, it is arguable that Porlugucse academics, life sciences experts and lay people
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I Arlicle 202, of the Cunvention cstablishes a stronger protection of persons net able lo consent 10 organ remaval
than Aricle 8. 3-5 af the Portupuese law. Lacking any reservation made by Lhe Portuguese state according Article
16 of the Convention, this broader prolection foreseen by the Convention is now mandalory in Parugai.
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should discuss the problem of sex-selection at a much broader level before a rule is
laid down, as it is well known that seme doubts remain about the restriction made by
the Convention.

The most important rule is probably Article 12 on genetic testing. There has been
seme discussion in Portugal about the use of genetic tests for purposes other than
health purposes, namely by employers and insurers. The National Council of Ethics
for Life Sciences have recommended the prohibition of genetic testing as a prerequi-
site of a labour contract, followed by the legal doctrine; lawyers condemned in prin-
ciple the use of genetic information by insurance companics as well, although some
exceptions were admitted whencver exceptionally valuable conlracts were concerned,
These exceptions for equity sake have not been taken into consideration by the Con-
vention and this is the reason why one may not be entirely satisfied with Article 12.
Article 9 on “previously expressed wishes”, although not as clear and strict as a rule
should be, has the valuable merit of bringing to the attention of Portuguese doctors
previously cxpressed directives on one’s life and body, making autonomy more vi-
sible and respected, paving the way to a broader use of informed consent doctrine and
practice.

Article 18 on embryo research had a considerable impact on public opinion, as it
became an issue among life sciences experts and representatives in the Portuguese
Parliament. In the first place, Article 18 raised the controversial issue of whether it
was legal for biologists or physicians to perform research on embryos in the absence
of any law ruling the subject. In the second place, given the circumstance that the
answer to the first question has been generally negative, some efforts have been star-
ted at an official level in order to produce a law on the subject. Difficulties, however,
secem to be of great importance as divergences persist among public opinion divided
as to whether to promote scientific research or to pay full respect to the life of the
embryo according to the prescriptions of the Catholic Church.

2. Mainstream opinion seems to favour refusal of any kind of research on embryos,
as far as we can guess by reading Article 7 of the project of law on Hluman Assisted
Reproduction of the Socialist Party, which is pending in the Portuguese Patliament.
This article forbids all kinds of research on viable embryos unless it is to the bencfit
of the embryo itsclf, One can guess that the so-called right-wing parties will back this
proposal, leaving on the left wing only six or seven percent of all representatives to
vote against this proposal. Thus it is quite conceivable that in the near future research
on embryos will be deemed illegal by the Portuguese parliament.

Beyond this very important issue there are some other issues, which may divide
elected representatives much as it divides public opinion in Portugal as well as in
ether European countries.

One of these issues is about post mortem insemination. The main concern was, of
course, the prospect of the future child being raised without a father and this concern
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led to a broad refusal of that kind of insemtnation for many years — as far as one can
read in the domestic literature. Nevertheless, the astonishing growth in the divorce
rate and the consequent increase of monoparental families Jessened the concemn and
some signs of acceptance have been shown. Tn fact, a text approved by the Parliament
in 1999 admitied post mortem insemination provided the consent of the deceased
husband had been given; but this decree of the Parliament has not been ratified by the
President of the Republic. The new revised proposal now pending in the Parliament
keeps this rule and beyond this il favours the implantation in uterus of an embryo
created before the man’s death, in accordance with a parental project clearly settled
before between man and wife (Article 18). The project, however, doesn’t allow single
women in general to be inseminated.

Another issue taken into consideration by the pending project of law in the Poriu-
guese parliament is the access to the identity of sperm donors. The discussion in Por-
tugal, scarce as it may be, goes along with discussions all over the world on this topic.
Those whosc intention is to favour the emotional stability of the family against what
they call a menace of aggression coming from inconvenient knowledge of the identity
of donors back the anonymity of donors; those whose intention is to favour the right to
know one’s own origins back the right to know the identity of donors. It seemed that
twenty years ago in Porlugal, as in all Southern European countries, anenymity of do-
nors was the majority opinion; but in recent years one may sec some changes. In fact,
the recent proposal of law referred to above permits the children conceived by means
of the sperm of a donor to access the identity of the man when he or she has reached
the age of majority (Article 12). This change is understandable as onc can notice it
in other countries given the overall trend towards individualism, transparency, truth
and growing interest in genetics; but it is not at all favoured by doctors performing
insemination with donated sperm who feel worried that lack of anonymity, on the one
hand, makes donors less prone to cooperate and, on the other hand, makes families
feel uncomfortable at the prospect of undesired future encounters.

Beyond these questions the most problematic issue in the context of a foreseeable
comprehensive regulfation of Medical Assisted Reproduction in the near fiture in Por-
tugal is the difficult issue of surplus embryos arising from infextility treatment. There
is widespread current of public opinion which grants embryos strong legal protection
and tries to make all pessible efforts to avoid production of surplus embryos. This
intention led in 1999 to a proposal not to fertilise more than five eggs in each cycle
in order to make it technically possible to use all resulting embryos, and this rule has
been approved by parliament. But this decree has been strongly opposed by most of
the doctors performing infertility treatment, arguing that such a low number of eggs
would decrease the success rate of their practice to an unfair level, which would final-
ly harm the women concerned. They wrote to the President of the Republic, who has
not ratified the Parliament’s decree. According to the message sent by the President of
the Republic to the Parliament, it is likely that this particular issue has becn a crucial
factor in the rejection of the Decree.
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The issue of surplus embryos will be present in discussions about other matters
such as the use of Pre-implantation Genetic Diagnosis in the context of the process of
so-called designer babies, which leads to the production of embryos with no immedi-
ate use; and, of coursc, in the context of embryonic stem cell research, Some projects
of law observable in our country deal with Pre-implantation Genetic Diagnosis some-
times in an unclear way. However, it seems clear that the use of those techniques to
produce an embryo with particular genetic characteristics which are Suitable to allow
future treatment to the benefit of a young brother suffering from a particular disease,
as in the most known cases Iike Nash and Hashmi cascs, s likely to be prohibited.
This ban, however, would probably generate some opposition from health units which
would be able to perform that kind of intervention and by the lay public suffering from
some health condition that could be alleviated by the use of these techniques.

The use of surplus embryos for the purpose of stem cell research is quite a sensi-
tive issue in Portugal. The implicit destruction of embryos leads many people to op-
posc it and it is foresecable that the Portuguese Parliament will deal with this issue in
the very near future due to the European context and discussions taking place about
resources and funding by the European Commission. The Portuguese government has
proposed that the European Commission immediately allow funding for research on
stem cells lines produced two years ago, following the regime adopted by the U.S.A.
but this proposal has been rcjected. Meanwhile, a white paper on embryo rescarch has
been published by Professor Daniel Serrdio (the president of the committee dealing
with Embryo Protection in the framework of an Additional Protocol to the Oviedo
Convention); and a small lefi-wing party— Bloco de Esquerda — have Just introdu-
ced a project of law favouring the research on stem cells taken from surplus embryos
after informed consent of the couples, strict selection of health institutions and advice
from a specific body of experts.

3. HIV and AIDS continues to be a major public health problem in Portugal, duc to
various reasons that have nothing to do with medical law. However, it seems to mc
worthwhile to draw attention to a public discussion which has taken place in the media
on one particular question: is the doctor of an infected person aflowed or obliged to
inform the patient’s partner about his or her health condition, despitc the opposition
of the concerned patient? Or is this communication a clear breach of medical secrecy?
Doctors and professional bodies are obviously very pronc towards complying with
medical secrecy and they arc right to say that any breach of medical confidentiality,
however reasonable it may be, has tremendous consequences in terms of trust within
the doctor-patient relationship. Lay people, however, feel that communication to the
partner, even i it is against the will of the infected person, is worthwhile as it may
avoid great harm or even save the life of the patient’s partner. According to legal
doctrine and criminal code, the doctor breaches medical secrecy whenever he or she
discloses information about the infected patient; ncvertheless, there will be no pu-
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nishment because disclosure has been grounded in the need to avoid harm, which may
outweigh the benefit of medical confidentiality itself. One must add that in qrdinary
cases the physician may disclose information; in cases which are somehow (?1ﬂ"erent,
whenever the doctor is the assistant doctor of the infected patient and of his or l}er
partner as well, it seems that the doctor has the duty to disclose information, othcnw'se
he or she is not fulfilling medical standards of care. However, it seems that official
bodies of physicians continue to proclaim that medical secrecy is mandatory without

exception.

4, Another main issue is fnberculosis as a public health preblem. Some patients refuse
or interrupt treatment; thus, tuberculosis turns out to be resistant to drugs and highly
contagious. Mandatory internment of these patients seems to be the only way to deal
with this issue.

An old law of 1949 determined that the General Health Authority was allowed to
determine compulsory intenment of the patient suffering from tuberculosis.

However, courts have been rejecting mandatory internment, as it appears to.bc
against the constitutionally protected right to freedom, as there is pot an .e:fceptl.on
clearly foreseeable in the text of the Constitution itself; and a public administrative
authority would not be allowed to take the decision, only a court wou.ld be allov?fcd to
do so in any case, However, a recent sentence of the Court of Appea}l in Oporto in Fe?-
bruary 2002 decided on the compulsory internment of a citizen carrier of tuberculosis
since the patient, by refusing to follow the treatment, was creating a concrete danger
of contagion of third persons, his relatives and co-habitanis and was a danger o pu-
biic health as well, The court has argued that the Constitution of the Republic permits
mandatory intecrnment as a security measure not only because the individual ha.s been
commilting a crime (which seems to be a clearly admitted exception to the right to
freedom) but also if he or she is creating a particular danger of causing great harm to
third persons. This solution seems to be in accordance with Article 5. 1‘, e), ECHR,‘as
well as with Article 26. 1 of the Qviedo Convention which allows restriction to the. in-
formed consent principle, whenever arestriction is “necessary in a democratic society
for the protection of public health or for the protcction of the rights and frecd(}ms of
athers”, However, Law 2.030 is unconstitutional with regard to the process of intern-
ment.

This solution is not well accepted by everybody. Some Portuguese lawyers argue
that the exception admitted by the text of the Constitution, which allows rr'landator.y
confinement to be stipulated, deals onty with “sccurity measures” in a criminal envi-
ronment, not in a public hecalth context. Thus, the sentence of Oporto’s Court of Ap-
peal is under scrutiny by the Constitutional Court at this moment.
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5. On the 5th of junc 2002, the Socialist Party presented in Parliament a Project of
Law (draft-law 49/1X) that criminalizes the trafficking of organs and tissues, as well
as the advertising or recruitment of donors. The draft-law provides a broad definition
of “trafficking of organs™ anyone who, with intention of commercialisation, uses
or collects organs or tissues of human origin shatl be punished with 2 to 10 years in
prison; and if this is done without the consent of the donor, therc is an aggravation of
the penalty by 1/3. The project also creates a crime of advertising or recruitment of
donors: advertising the trading of human organs or recruitment of donors, in order to
commercialise organs or tissues, shall be punished with up to 2 years in prison.

Trafficking of organs, however, is certainly not a problem in Portugal. Transplants
are very strictly organised in a benevolent way and the whole activity is being perfor-
med according to the law of 1993 and to medical ethics, and under the surveillance of
private and public authorities, in a smooth and successful framework.

6. On the 22nd of August of this year, Parliament dealt with an important issue that has
been forgotten up to now: the regulation of non-academic medicine. Popular healers
are spread throughout the country, performing cures and benefiting from a general
complacency amongst both the rural population and authorities. In the last few ycars,
however, one such healer caused great harm to many people, some of whom have
dicd; this particular case may have brought this activity to the attention of govern-
ment. The most important rules of the law are those that determine that the penal
code applics to non-conventional medicine, particularly the criminal rute that imposes
informed consent before interventions and the article that imposes accordance with
standards of practice.

7. Finally, the implementation of the Directive 2001/20/CE on Clinical Trials is cur-
rently being drafted. Of course, most of the issues raised by this activity were already
dealt with in accordance with the law on clinical triats of 1994
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